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well as between overlapping networks of PTAs. On a number of occasions, the Dispute Settlement Body (DSB) had to deal with questions concerning the bearing of PTAs on WTO rules in the context of WTO dispute settlement. A recent example is Peru -Agricultural Products, where the Appellate Body examined the scope for using a PTA that had been concluded among the disputing parties for purposes of interpretation. 5 Likewise, dispute settlement mechanisms (DSM) installed under PTAs have looked on a number of occasions into WTO provisions or case law for the purpose of interpreting provisions under PTAs. 6 More specifically, this article examines the scope provided under the principle of systemic integration embodied in Article 31.3(c) of the Vienna Convention on the Law of Treaties (Vienna Convention), which offers a legal basis for promoting coherence of legal acts emanating from different legal orders in public international law. 7 In particular, PTAs could be taken into account, in certain circumstances, as part of the relevant normative environment in WTO disputes among the preferential partners through, for example, WTO open-ended, generic, or evolving terms. Conversely, the WTO agreements, including WTO decisions such as the Doha Declaration, and rulings adopted by the DSB, could provide valuable guidance in PTA disputes as a means of ensuring coherence between WTO and PTA rules, as well as between overlapping networks of PTAs, while preserving the WTO acquis.
Against this background, this article is structured as follows: Part II explores the scope of systemic integration pertaining to the integration of PTAs into WTO law. Different approaches are examined as to how Article 31.3(c) of the Vienna Convention can be applied for that purpose. We demonstrate the scope for systemic integration by reference to "public morals" under the WTO general exceptions, which offers a concrete example of how to use PTAs in ascertaining the meaning of undefined terms or open-ended terms. Part III discusses existing and possible avenues for integrating WTO law in PTA disputes. Part IV concludes.
II. Integrating PTAs in WTO law: Instruments under international law
International law stipulates a presumption against conflicts between treaty provisions. 8 It is widely accepted that norms bearing on a same issue should, to the extent possible, be interpreted consistently with each other. The presumption against conflict is based on the principles of good faith and pacta sunt servanda. 9 There is an assumption that, unless an intention to the contrary is clear, treaties emanating from states must be interpreted as being intended to produce effects in accordance with existing law. 10 It has been stated that the presumption against conflict is especially reinforced in cases where separate agreements are concluded between the same parties, since they can be presumed to be consistent with each other in the absence of any evidence to the contrary. 11 The presumption against conflict has been applied in a number of WTO disputes.
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A. General Rules of Interpretation
Accordingly, in the case of tension, PTAs and WTO rules shall, to the extent possible, be interpreted as giving rise to compatible obligations. Interpretation is the process of clarifying the meaning and scope of a treaty norm. 13 The purpose of interpretation is to ascertain the meaning of a term that is, for instance, ambiguous, generic, or "open-ended." However, the interpretation of treaties cannot "modify" the meaning of the term or go beyond what is expressed by the parties. Interpretation may not go against the meaning of the terms of the treaty rule that is being interpreted (interpretation contra legem); 14 in other words, it cannot displace or override the applicable law. 15 Article 3.2 of the DSU provides for the clarification of the provisions in the WTO covered agreements in accordance with customary rules of interpretation of public international law, which include Article 31 of the Vienna Convention. The main rules on treaty interpretation are embodied in Articles 31 and 32 of the Vienna Convention. 16 The status of these rules as reflecting customary international law has been confirmed by WTO adjudicating bodies in a number of disputes. WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, adopted 23 July 1998, para. 14.28. 13 Request for Interpretation of the Judgement of 20th November 1950, Asylum Case, 1950 ICJ Rep. 240 (November 27). 14 Pauwelyn, above n 8, at 237-268. 15 Article 31.1 of the Vienna Convention states that a treaty shall be interpreted "in good faith in accordance with the ordinary meaning to be given to its terms in the context of the treaty and in the light of its object and purpose" (emphasis added). This first paragraph informs the rest of Article 31 and serves as a guide to the process of treaty interpretation. 18 The principle of good faith applies to the entire process of interpretation 19 and requires the terms of a treaty to be interpreted in the context of the whole treaty, including its preamble and annexes. 20 The context would also include any footnotes and, arguably, side letters signed by the parties in connection with the conclusion of the treaty. The latter is relevant as the footnotes, annexes, and side letters of some PTAs include important guidance for the interpretation of PTA and WTO rules.
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Article 31.3 provides that, together with the context, the following shall be taken into account (emphasis added):
(a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;
(b) Any subsequent practice between the parties in the application of the treaty which establishes the agreement of the parties regarding its interpretation;
(c) Any relevant rules of international law applicable in the relations between the parties (emphasis added).
Article 31.3(a) and (b) refer to subsequent agreements or practices between the parties regarding the interpretation or application of a treaty. Paragraph 3(a) covers interpretative agreements made after the conclusion of a treaty. In US-Clove Cigarettes, the Appellate Body upheld the Panel's finding that paragraph 5.2 of the Doha Ministerial Decision on Implementation-related Issues and Concerns constitutes a subsequent agreement between the parties within the meaning of paragraph 3(a). 22 The Appellate Body stated that a decision adopted by Members may qualify as a "subsequent agreement between the parties" if: (i) the decision is, in a temporal sense, adopted subsequent to the relevant covered agreement; and (ii) the terms and content of the decision express an agreement between Members on the interpretation or application of WTO law. 23 Another decision which could qualify as a subsequent agreement between the parties would be arguably the Doha Declaration on the TRIPS Agreement and Public Health 24 . . 18 As noted by the ILC, jurists differ to some extent in their basic approach to the interpretation of treaties according to the weight which they give to the text of the treaty, the intentions of the parties, and the object and purpose of the treaty. 24 Declaration on the TRIPS Agreement and Public Health, adopted on 14 November 2001. In this decision, Members affirm that the TRIPS Agreement "can and should be interpreted and implemented in a manner supportive of Members' right to protect public health" and promote access to medicines.
In turn, paragraph 3(b) captures any subsequent practice between the parties concerning the interpretation of a treaty. A 'practice' is a sequence of facts or acts and cannot in general be established by one isolated fact or act or even by several individual acts or pronouncements. What is required for the purpose of Article 31(3)(b) is that the subsequent practice be concordant, common, and consistent. 25 The judicial practice of WTO adjudicators confirms so. The Appellate Body in USGambling clarified that the test for determining the existence of 'subsequent practice' comprises two aspects: (i) there must be a common, consistent, discernible pattern of acts or pronouncements; and (ii) those acts or pronouncements must imply agreement on the interpretation of the relevant provision.
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As regard the first element, the Appellate Body in EC-Chicken Cuts stated that for a particular practice to qualify as "common" and "concordant" it does not necessarily need to be exercised by all parties to a treaty. Yet, it would be difficult to establish a practice on the basis of acts or pronouncements of only one or very few parties. 27 In EC -Computer Equipment, in the context of using tariff classification practice as a supplementary means of interpretation, the Appellate Body stated that to establish the common intention of the parties to the treaty, the prior practice of only one of the parties may be relevant, but it was clearly of more limited value than the practice of all parties. 28 As mentioned above, the Appellate Body in US-Gambling stated that, in addition to determining the existence of a common, consistent discernible pattern of acts or pronouncements, one must demonstrate that such acts or pronouncements "imply agreement on the interpretation of the relevant provision". 29 The issue of whether PTAs could be used as evidence of "subsequent practice" in connection with the interpretation of WTO rules has been suggested by some commentators in relation to the use of certain PTA provisions and "templates" with standard PTA provisions.
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While sub-paragraphs (a) and (b) relate to events taking place after a treaty's conclusion, (c) does not contain any such time indication, which seems to suggest that the latter covers both rules of international law at the time of conclusion of the treaty and at the time the interpretation is being made.
31 Also, the scope of Article 31.3(c) is broader, as it refers to any relevant rules of international law applicable to the relations between the parties. Article 31.3(c) constitutes an expression of the "principle of systemic integration", which seeks to ensure that international obligations are interpreted 25 Under Article 31.3(c), two conditions have to be met. First, the rule must be "relevant" and must also be "applicable in the relations between the parties". The "relevance" of the international rule for purposes of Article 31.3(c) shall be assessed in relation to the treaty term or provision that is subject to interpretation. As Judge Higgins stated, Article 31.3(c) could not envisage incorporating the entire substance of international law on a topic not mentioned in a particular clause. 36 Thus, a rule would be "relevant" if it concerns the subject matter of the provision at issue. 37 In EC and certain member States -Large Civil Aircraft, the Appellate Body defined the term "relevant" similarly. 38 Second, the rule has to be "applicable in the relations between the parties". There is disagreement concerning its scope ratione personae; that is, whether the term "parties" alludes to all the parties to the treaty or could cover only a sub-set of parties. There is no doubt that Article 31.3(c) comprises norms of general international law applicable to all states, such as customary international law and the general principles of international law. 39 For instance, the Appellate Body has stated that certain provisions of the ILC Draft Articles on State Responsibility (ILC Articles) constitute "customary rules of international law" (CIL). Insofar as the ILC Articles reflect CIL, they would be "applicable in the relations between the parties" 40 leading the Appellate Body to apply a "provision-by-provision" approach to consider whether the ILC Articles concerned constitute CIL mainly based on decisions by international courts and prior statements made by the respondent recognizing the ILC Article as CIL. 41 The latter would suggest that, while it is not necessary for a party to show that it has persistently objected to the CIL during its formation, it is still required to show that such party has acknowledged the CIL character of a provision before using it for the interpretation of WTO provisions. 
Convention.
42 While considering Article 5 of the ILC Articles, it concluded that since the outcome of its analysis did not turn on such provision, it was not necessary "to resolve definitely the question of to what extent Article 5 of the ILC Articles reflects customary international law". 43 More recently, in Peru -Agricultural Products, the Appellate Body was requested to take into consideration Articles 20 and 45 of the ILC Articles for the interpretation of the WTO agreements. The Appellate Body ultimately concluded that the PTA provision and the ILC Articles were not "relevant" to the interpretation of the WTO provisions at issue. 44 The approach used in that dispute would constitute an indirect way of integrating PTAs as their rules would be considered through the ILC Articles, which would be used for the interpretation of WTO rules. This avenue will be explored below by reference to indirect integration of PTAs. By contrast, the issue here is whether other international treaties can be used for purposes of interpretation and, if so, whether they have to be binding on all the parties to the treaty that is being interpreted, or only on some of them. The question of whether PTAs can be considered for interpreting WTO rules is directly linked to these questions (direct integration of PTAs).
As mentioned above, Article 3.2 of the DSU provides for the clarification of the provisions in the WTO covered agreements in accordance with customary rules of interpretation of public international law, which include Article 31 of the Vienna Convention. The use of external treaties was first addressed in a GATT dispute, US-Tuna, where the Panel rejected the use of certain environmental Conventions (such as CITES 45 ) and other bilateral and plurilateral agreements for purposes of interpretation. 46 In the WTO context, the Panel in EC-Biotech Products interpreted that Article 31.3(c) refers to all parties to the treaty that is being interpreted; that is, to all WTO Members. 47 The narrow interpretation in EC-Biotech would imply that only international rules that are binding on all the Members can be used to interpret WTO rules, which automatically excludes PTAs from being used for WTO interpretation.
Against this background, one can identify three main possible interpretations under Article 31.3(c).
48 It may cover any rules of international law binding on: (i) all the parties to the treaty under interpretation; that is, all WTO Members (narrow approach); (ii) a sub-set of WTO Members, including both parties to the dispute (inter-partes approach); or, (iii) a sub-set of Members, where both parties to the dispute are not parties to the treaty used for interpretation (broad approach). Under the narrow approach, it would simply not be possible to use PTAs to interpret the WTO Agreement. The inter-partes approach would admit the use of PTAs in WTO disputes among the preferential parties only. The broad approach would allow for the use of PTAs in disputes among a PTA partner and a WTO Member (non-PTA party). While the Appellate Body referred to this issue in Peru-Agricultural Products, it stated that it was not addressing the meaning of the term "parties" in Article 31.3(c). 48 Benn McGrady uses a similar approach, referring to these three possible interpretations as the "restrictive approach" (all parties), "divergent" (rules applicable only to the parties to the dispute), and "broad approach" (rules applicable only to one of the parties to the dispute), respectively. McGrady, above n 7, at 45-79. 49 See Appellate Body Report, Peru -Agricultural Products, above n 5, para 5.104-5.105.
Narrow approach: Article 31.3(c) covers all the parties to the treaty under interpretation
Two main arguments support the narrow interpretation of Article 31.3(c). The first argument is a textual one and is based mainly on the "context" of Article 31 of the Vienna Convention and on the use of the term "parties" in other Articles of the Convention. That was also the main approach used by the Panel in EC-Biotech. 50 The second argument relates to the "consent" and requires the external rule to reflect the "common intention" of all the parties to the treaty under interpretation. The Panel in ECBiotech relied on the use of the term "parties" in Article 31.3(c) as well as on Article 2.1(g), which defines the meaning of "party" for purposes of the Vienna Convention. 51 This led the Panel to conclude that the rules to be taken into account are those that are applicable in the relations between "all the parties to the treaty which is being interpreted" (that is, all WTO Members).
52 However, such interpretation is not compelling, as the lack of qualifications in Article 31.3(c) could also be interpreted in the inverse way, that is, as allowing consideration of treaties between a sub-set of the Membership (less than all Members), and could also refer to the parties to the dispute. 53 As to the second argument, it has been argued that only treaties reflecting the "common intention of all WTO Members", either by agreement or tolerance, shall be taken into account to interpret WTO rules. 54 This argument is mainly based on the principle pacta tertiis nec nocent nec prosunt, which states that a treaty does not create either obligations or rights for a third state without its consent. 55 As pointed out by the ILC Study Group on Fragmentation and some commentators, 56 the narrow approach followed by the Panel in EC-Biotech suffers from a number of problems. First, it would reduce the number of potential treaties that could be used for the interpretation of WTO provisions. 57 Second, and most importantly, it could lead to inconsistencies and incoherencies between systems of laws. 58 The requirement for a treaty to be binding on all WTO Members would unnecessarily limit the scope of Article 31.3(c) to a few international treaties of global nature, thereby rendering such provision nearly ineffective. It would also imply the introduction of a two-tier system of international treaty law: only universal treaties would enjoy the effect of being considered for the purpose of interpretation of other treaties, while non-universal treaties would not have this effect. This divergence in effect, however, weighs against the notion of equality by introducing a hierarchy among international treaties. Furthermore, it would create a paradox whereby the WTO would become more isolated from international law as the WTO Membership grows, since fewer international agreements would match its membership. 59 This situation would go against the principle of systemic integration. 50 Panel Report, EC -Approval and Marketing of Biotech Products, above n 47, para 7.68-7.10. 51 Article 2.1(g) of the Vienna Convention defines the meaning of the term "party" as "a State which has consented to be bound by the treaty and for which the treaty is in force". 52 Panel Report, EC -Approval and Marketing of Biotech Products, above n 47, para 7.68. 53 David Palmeter and Petros C. Mavroidis, 'The WTO Legal System: Sources of Law', 92 AJIL 398 (1998). Article 31.3 (a) and (b) make no reference to all the parties, although these sub-paragraphs link any subsequent agreement/practice to the treaty under interpretation. 54 Pauwelyn, above n 8, at 258. 55 Article 34 of the Vienna Convention. 56 57 See also McLachlan, above n 7, at 279-314; and ILC Report on Fragmentation, above n 8, at para 471. 58 Marceau, above n 56, at 780-783. See also ILC Report on Fragmentation, above n 8, at para 471. 59 It has also been stated that since the WTO allows non-sovereign members under certain conditions to become WTO Members, it would be impossible for the WTO to have an identical membership to any treaty. Marceau, above n 56, at There is no doubt that the object of an interpretative exercise, as confirmed by the Appellate Body in Peru -Agricultural products, is the treaty as a whole. As stated by the Appellate Body in that case, Article 31 of the Vienna Convention is aimed at establishing the ordinary meaning of treaty terms reflecting "the common intention of the parties to the treaty" (and not just the intentions of some of the parties). 60 The latter does not mean that only treaties binding on all the Members shall be considered, as there may be treaties which, while not binding on all Members, could serve to elucidate the meaning of WTO terms or concepts. It is one thing to say that interpretation cannot create either rights or obligations" to the Members (add to or diminish the rights and obligations under the covered agreements); it is another thing to say that a given interpretation "cannot affect" the Members. Some commentators have pointed out that, in fact, any interpretation necessarily "affects" the rights and obligations of WTO Members; but this should be read to mean as referring to those Members that are "parties to the dispute". In EC-Chicken Cuts, the Appellate Body stated that "the ordinary meaning of a treaty term must be ascertained according to the particular circumstances of each case". As stated by the Appellate Body in Peru-Agricultural products, "(w)hile an interpretation of the treaty may in practice apply to the parties to a dispute, it must serve to establish the common intention of the parties to the treaty being interpreted."
61 While the objective of treaty interpretation is to elucidate "the common intention of the parties" (arguably some bilateral and particularly plurilateral agreements may serve this purpose); it does not mean that each and every interpretation developed within the context of a particular dispute will necessarily in practice affect other Members, as it may in practice apply only to the parties to the dispute.
As mentioned earlier, there are certain limits to treaty interpretation. Particularly, interpretation cannot "modify" the meaning of the term or go against the meaning of the terms of the treaty rule that is being interpreted (interpretation contra legem). In Peru -Agricultural products, the Appellate Body noted that Peru had not yet ratified the FTA, and therefore it was not clear whether it can be considered as a "party" to the PTA in the sense of Article 31.3(c). It also noted that even under the PTA itself, there is ambiguity as to whether the PTA allows Peru to maintain a WTO-inconsistent measure. 62 The Appellate Body arrived to this conclusion after having looked at a number of PTA provisions including those touching upon the relationship between WTO and PTA rules. 63 While the presumption against conflict would require interpreting PTA and WTO rules as giving rise to compatible obligations; it was not possible to conclude, from reading the PTA, that the parties had agreed on something different from what they had already did in the WTO. Besides, the Appellate Body noted that Peru had argued before the Panel that by virtue of the PTA both countries had "modified" reciprocally their rights and obligations. Therefore, in view of the Appellate Body, the arguments put forward were beyond the scope of an interpretative exercise. 64 The Appellate Body further noted that, if the argument was indeed "modification", then the appropriate avenue for assessing whether the parties can modify their WTO obligations would be the regional exception.
There is no reason to assume that any external treaty used for the interpretation of WTO rules will necessarily affect the rights or obligations of other Members that are non-parties to the treaty. Therefore, nothing excludes a priori any possibility of taking into account external international rules that, although not binding on all Members, may be relevant for the interpretation of WTO rules. The narrow approach seems to be the weakest amongst the three possible interpretations, both from a technical point of view, as it finds no support in the context of the Vienna Convention, and from the point of view of systemic integration. The narrow approach would exclude any possibility of considering PTAs that may be relevant for the interpretation of WTO obligations, thereby reducing the potential of using the principle of systemic integration for promoting coherence between both regimes.
2. Inter-partes approach: Article 31.3(c) covers treaties among a sub-set of Members, including both parties to the dispute As stated by the ILC, the use of "relevant rules" within the meaning of Article 31.3(c) is particularly relevant where parties to the treaty under interpretation are also parties to the international treaty taken into account for purposes of interpretation. 65 The rationale would be to view states as identical to themselves when acting in other institutional and normative contexts.
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On some occasions, WTO adjudicating bodies have considered bilateral agreements amongst the parties, even if not formally under Article 31.3(c). The issue is whether treaties among a small sub-set of Members, such as PTAs, could be used under certain circumstances when interpreting the WTO Agreements, without affecting the rights and obligations of other Members. Some commentators have argued that only those treaties that were accepted widely enough should be taken into account. 67 Others have stated that international rules found in regional treaties, such as NAFTA or the EU Treaties, can be of direct interest and guidance for the interpretation of WTO provisions, to the extent that such provisions may be evidence of specific international relevance. 68 In US-FSC (Article 21.5-EC), the Appellate Body looked at several regional agreements for the interpretation of "foreignsource income" under the SCM Agreement. 69 In EC-Poultry, the Panel used a bilateral agreement (Oilseed Agreement) between the parties to the dispute (Brazil and the EC) for the interpretation of the EU schedule of commitments on goods, which are part of the GATT. 70 The Panel looked at the Oilseed Agreement to the extent relevant for determining the EC's obligations under the WTO Agreement vis-à-vis the complainant (Brazil) only;
71 that is, not in relation to other Members.
In EC and certain member States -Large Civil Aircraft, the Appellate Body referred to "other rules of international law" under Article 31.3(c). In this dispute, the EU asked the Panel to consider a bilateral agreement concluded with the US for the interpretation of "benefit" under Article 1.1(b) of the SCM Agreement. Although the bilateral agreement was ultimately not considered because it was deemed not "relevant", the Appellate Body did refer to Article 31.3(c) and the principle of "systemic integration" as embodied therein. While reaffirming that the purpose of treaty interpretation is "to establish the common intention of the parties to the treaty", the Appellate Body recognized that in a multilateral context, such as the WTO, when recourse is taken to non-WTO rules for the purpose of interpreting WTO provisions, a delicate balance must be struck between "taking due account of an individual WTO Member's international obligations and, ensuring a consistent and harmonious approach to the interpretation of WTO law among WTO Members". 72 This suggests that it might be possible, under certain circumstances, to consider non-WTO law, including bilateral treaties, to clarify an individual Member's obligations under the WTO Agreement. However, it also emphasized a 65 ILC Report on Fragmentation, above n 8, at para 15. 66 Ibid, at para 447. WT/DS69/R, adopted March 1998, para 80-84. 71 Panel Report, EC -Poultry, above n 70, para 83. 72 Appellate Body Report, EC and Certain Member States -Large Civil Aircraft, above n 38, para 845. remaining concern regarding the use of such treaties when interpreting WTO rules; that is, the need to ensure a consistent interpretation of WTO rules.
An argument in favor of considering treaties binding on a sub-set of parties may be that WTO rulings have binding effects only on the disputing parties, not all WTO Members (that is, they do not amount to stare decisis). 73 This may suffice for considering PTAs in disputes among the preferential parties, where relevant for the purposes of interpreting WTO rules. 74 Still, some may argue that even when such rulings are binding only on the disputing parties, they have a value in terms of precedent. 75 While interpretation from prior panels and the Appellate Body do not constitute definitive interpretations of the Agreements, they create legitimate expectations among WTO Members and traders and should therefore be taken into account in disputes on similar facts or claims. 76 The existence of a PTA provision, relevant for the interpretation of WTO terms in a dispute among the preferential parties, may constitute a legitimate reason for considering other interpretations without compromising the predictability of WTO rulings. The PTA provision would be taken into account for purposes of interpretation in the light of the particular circumstances of the dispute. As noted by the ILC, the consideration of other rules would simply reflect the need to respect (inherently divergent) party will, as elucidated by reference to those other treaties. Thus, a case could be made in favor of considering PTA provisions that shed light on WTO terms or provisions in a specific dispute among preferential parties, without affecting other Members' rights or obligations under the WTO Agreement.
In those cases, WTO adjudicating bodies may still need to look at PTA provisions to examine the scope provided for systemic integration. Many PTAs include clauses stating that the parties confirm their rights and obligations under the WTO Agreements, while some also state that in case of inconsistency between the PTA and WTO rules, the PTA shall prevail. As mentioned earlier, in PeruAgricultural Products, the Appellate Body observed that the abovementioned PTA provisions were ambiguous and could not necessarily be read as allowing a party to maintain a WTO -inconsistent measure. 77 The latter should be considered by PTA parties when crafting clauses with the aim of promoting coherence between both regimes. If the aim of the parties is to agree on something different, they should explicitly state so in the PTA. In addition, the PTA parties could explicitly provide for the application of the principle of systemic integration amongst them as a means of promoting coherence between their international trade obligations or, alternatively, provide that in case of possible inconsistency this should be resolved under the PTA. 78 73 See Appellate Body Report, Japan -Alcoholic Beverages II, above n 7, para 6.10. Among others, in this dispute, the Appellate Body held that a "decision" adopted by a panel report is not a "decision" within the meaning of Article 1(b) (iv) of the GATT 1994. 74 Another argument in favour of taking into consideration PTAs for the interpretation of WTO provisions under Article 31.3(c) derives from the explicit authorization set forth in the WTO Agreement for inter se modifications aimed at furthering liberalizing trade pursuant to Articles XXIV of the GATT (customs unions and free trade areas) and V of the GATS (economic integration agreements). 75 Such interpretations are commonly used by panels and the Appellate Body in subsequent cases. Thus, the use of rules that are only binding on the parties to the dispute could eventually have certain influence in subsequent interpretations. 76 On the status of prior panels and Appellate Body reports, see Palmeter and Mavroidis, above n 53, at 400-407. See also Appellate Body Report, Japan -Alcoholic Beverages II, above n 7, para 6.10-6.18. 77 Appellate Body Report, above n 5, para. 5.109. See also footnotes 295, 296 and 297. 78 The TPP seems to have adopted this approach. Article 1.2 of the TPP (Relationship to other Agreements) provides that: "1 Recognizing the Parties' intention for this Agreement to coexist with their existing international agreements, each Party affirms, a) in relation to existing international agreements to which all Parties are party, including the WTO Agreement, its existing rights and obligations with respect to each other; and Assuming that international rules under Article 31.3(c) also cover PTAs, the next question would be under what circumstances a PTA provision could be taken into account in a WTO dispute among the preferential parties. PTAs incorporate by reference several WTO provisions or borrow WTO terms (including some open-ended terms), while clarifying those terms or provisions. In addition, PTAs include clauses on the interplay between regional and multilateral rules. Thus, PTA provisions could serve different purposes when interpreting the WTO Agreements; for instance, to define the scope of certain WTO terms or provisions, 79 or to clarify the relationship between certain PTA and WTO rules.
3. Ascertaining the meaning of undefined terms or open-ended terms: The example of "public morals" under the WTO general exceptions A number of PTAs include a provision on general exceptions which incorporates by reference Article XX of the GATT and/or Article XIV GATS into the agreement, making it an integral part of the PTA. 80 Instead, other PTAs include a clause modelled on the WTO exceptions. 81 Certain PTAs provide within the general exceptions that "measures necessary to combat child labour shall be deemed to be included within the meaning of measures necessary to protect public morals or measures necessary for the protection of health" in accordance with the chapter on social aspects. 82 The crossreference refers to the PTA labor and environmental chapters, 83 in which the parties reaffirm their commitments to internationally recognized core labor standards as defined by the relevant ILO Conventions, including "the elimination of the worst forms of child labour". The parties also agree "that labour standards should not be used for protectionist trade purposes", and "not to encourage trade or foreign direct investment (…) by lowering the level of protection provided by domestic social and labour legislation". 84 It is argued that the PTA general exceptions clause can be relevant for purposes of defining the scope and meaning of "public morals" in the WTO general exceptions. To that end, it may be useful to distinguish among the different types of labor provisions found in some PTAs, particularly some North-South PTAs, including the TPP. Labor provisions are normally found in separate chapters which set forth standards of protection based on the main international treaties. WTO Members have different views about the link between trade and labor standards in trade agreements. At the 1996 WTO Singapore Ministerial Conference, Members renewed their commitment to recognize core labour standards, while rejecting the use of such standards as "protectionist tools". 85 With a few exceptions, 86 the WTO Agreements do not include trade-related labor provisions. While WTO rules do not set standards of environmental or labor protection, they interact with those policies in several ways. Depending on how labor clauses are inserted in PTAs (e.g., setting standards of protection or as exceptions), they may interrelate with WTO rules in different ways. 87 While those other PTA provisions may be of some relevance, as in the case at hand given the cross-reference made in the PTA, we refer exclusively to the labor clause found in the PTA general exceptions for purposes of interpreting Article XX of GATT or Article XIV of GATS.
As to the interpretation of the WTO general exceptions, a first issue would be whether measures aimed at combating child labor or eliminating the worst forms of child labor fall within the range of policies designed to protect public morals under Articles XX (a) of GATT and/or XIV (a) of GATS. There are two central questions about the meaning of "public morals": what morals are covered and whose morals are covered. 88 The latter touches upon the issue of "territoriality"; that is, whether there is an implied jurisdictional limitation in Article XX (a). The PTA clause could be relevant for purposes of interpreting the meaning of "public morals" and answering these questions.
Regarding the first question (what morals), in US -Gambling, the
Panel held that open-ended terms such as "public morals" can vary from Member to Member, as they are influenced by each Member's prevailing social, cultural, ethical, and religious values. 89 As stated by the Panel, Members should be given some scope to define and apply for themselves the concepts of "public morals" and "public order" in their respective territories "according to their own systems and scales of values". Subsequently, in this dispute, the Panel examined some dictionary definitions and supplementary means of interpretation to delimit the scope of the term public morals. 90 As to the second question (whose morals), in EC-Seals products, the Panel considered that the question of whether a measure aims to address public morals relating to a particular concern in the society of a regulating Member requires an assessment of two issues: (i) whether the concern in question indeed exists in that society; and (ii) whether such concern falls within the scope of "public morals" (standards of right or wrong) as defined and applied by a regulating Member "in its territory, according to its own systems and scales of values". 91 On appeal, the Appellate Body referred to this issue, but decided not to examine the question further given that the participants did not address it in their appellate submissions.
As stated by the Appellate Body in Peru -Agricultural Products, if the meaning of treaty terms is difficult to discern, determining the ordinary meaning under Article 31 may require more reliance on the context and the object and purpose of the treaty and possibly other elements considered "together with the context". 92 A preferential partner applying trade restrictive measures aimed at protecting child 86 Article XX sub-paragraph e) allows Members to adopt trade-restrictive measures relating to prison labour, subject to the requirements of that provision. The preamble to the GATT refers to sustainable development. 87 90 Appellate Body Report, US -Gambling, above n 89, para 6.462-6.474. In this dispute, the Panel turned first to dictionary definitions in order to delimit the scope of the term "public morals", and then referred to various examples of "supplementary means" of interpretation, some of which involved a moral exception being offered for gambling activities, including: international law decisions; examples of WTO Members relying on "public morals" grounds; historical examples from past trade negotiations; and judicial rulings in other jurisdictions. 91 This analysis was carried out in the context of Article 2.2 of the TBT Agreement. Appellate Body Report, European Communities -Measures Prohibiting the Importation and Marketing of Seal Products -AB-2014-1 -AB-2014-2 (ECSeals products), WT/DS400/AB/R, WT/DS401/AB/R, para 7.379-7.384. 92 Appellate Body Report, Peru -Agricultural Products, above n 5, para 5.94. labor could request a WTO panel to take into account the PTA provision in a dispute against the preferential party for purposes of clarifying the term "public morals" based on Article 31.3(c) of the Vienna Convention as part of "other elements" considered together with the context. The fact that the PTA makes explicit reference to child labor within the scope of policies covered by the "moral exception" could be given a special weight within this interpretative exercise. The reference to other PTA chapters referring to the elimination of the worst forms of child labor and certain ILO Conventions may provide additional guidance for purposes of defining the scope of the exception in this specific case. The party resorting to the PTA provision as a means of interpretation will need to comply with the other requirements under the general exceptions, notably the "necessity test" and the chapeau. Regarding the chapeau, as stated by the Appellate Body, the analysis of whether the application of a measure results in arbitrary or unjustifiable discrimination involves an analysis that relates primarily to the cause or the rationale of the discrimination. 93 In other words, it may not be possible to justify differential treatment accorded to different Members if the reasons for such treatment are not connected to the main objective of the measure. The PTA provision would be taken into account as an interpretative tool for purposes of clarifying the meaning of the term "public morals" under the WTO general exceptions in order to determine the rights and obligations of the parties in the dispute under the WTO covered agreements.
4. Broad approach: Article 31.3(c) covers treaties among a sub-set of Members which are not binding on both disputing parties Some may argue that the reference to "any relevant rules applicable in the relations between the parties" could also be read to mean any relevant rules of international law applicable to the dispute and in the relations between the parties to the treaty under interpretation. 94 This approach could take into account rules of international law that, while not applicable to both disputing parties, are relevant to clarify the obligations of one of the parties to the dispute. WTO adjudicating bodies have considered, on certain occasions, international rules that were not binding on both parties to the dispute. In USShrimp, the Appellate Body took into account various international treaties that were not binding on both parties to the dispute for purposes of interpreting Article XX (g) of GATT. 95 Also, in US-FSC, the Appellate Body took into consideration a number of regional agreements that were not binding on the disputing parties for the interpretation of "foreign-source income" under the SCM Agreement. 96 As mentioned earlier, in EC and certain member States -Large Civil Aircraft, the Appellate Body seemed to allude to the possibility of taking into account under certain circumstances "individual WTO Member's international obligations", while stating the importance of ensuring a consistent and harmonious approach to the interpretation of WTO law.
It may be argued that, under certain circumstances, PTAs could also be taken into account, for the interpretation of terms also found in the WTO Agreements, even if those agreements are not binding on both disputing parties. A Member may argue, for instance, that a certain provision found in a 93 Appellate Body Report, Brazil -Retreaded Tyres, above n 5, para 225. 94 See McGrady, above n 7, at 49. 95 Appellate Body Report, United States -Import Prohibition of Certain Shrimp and Shrimp Products (US -Shrimp), WT/DS58/AB/R, adopted 6 November 1998, para 130. It has been argued that, while not requiring both parties to be bound by the non-WTO treaties, it was considered whether the Members that were parties to the dispute (and third parties) were bound by one or more of those treaties. number of PTAs concluded between WTO Members, which is relevant for the clarification of a WTO term, can be used in support of a given general interpretation. Circumstances such as the number of PTAs containing the same or similar provisions, the number of parties (e.g., bilateral vs. plurilateral) and the composition of the agreements (e.g., PTAs among countries representing different regions and legal traditions) can play a role in deciding whether to take into account the PTAs for purposes of interpreting WTO provisions or terms.
97 Ultimately, the "weight" given to the PTA would depend on different factors such as the provision at issue, its context, and the circumstances of the particular dispute.
Indirect integration of PTAs
Another possible avenue for integrating PTAs would be through the general rules of international law (indirect integration of PTAs). 98 Under the indirect integration approach, PTAs would be considered through the general rules of international law, which would be used for the interpretation of WTO rules. While under the approach outlined above, PTAs would be taken into account "as relevant rules of international law applicable in the relations between the parties" (direct integration) 99 ; under indirect integration, PTAs would be considered as a factual matter or as factual evidence. The latter approach was used in Peru -Agricultural Products, where the Appellate Body was requested to take into consideration Articles 20 and 45 of the ILC Articles for the interpretation of the WTO agreements. In this dispute, Peru argued based on Article 20 of the ILC Articles that Guatemala's approval and ratification of their PTA amounted to a "consent" precluding the wrongfulness of maintaining the measure at issue. 100 The Appellate Body ultimately concluded that the PTA at issue and the ILC Articles were not "relevant" as they did not concern the same subject-matter as the WTO provisions that were being under interpretation, or as bearing specifically upon the interpretation of those provisions. 101 In this regard, the Appellate Body noted that "in the absence of clarity as to whether the PTA rules allow Peru to depart from its WTO obligations, it did not see how the ILC Articles that address consent to wrongful acts and consent to a waiver can be relevant to the interpretation" of the WTO rules at issue. 102 This could mean contrario sensu that should the PTA provisions had clearly stated that Peru was allowed to depart from its WTO obligations, the ILC Articles would have been deemed "relevant"; that is, bearing upon the interpretation of the WTO provisions. Some scholars have argued that the Appellate Body's reasoning in Peru -Agricultural Products implies that one may utilize Article 20 not only as a rule to "interpret" WTO law, but also as a self-standing defense under general international law from which to justify WTO breaches on a bilateral basis. 103 For this defence to be applicable, it will be necessary to show that Article 20 of the 97 This issue could also be linked to the possible use of PTAs as "subsequent practice" referred to above in relation to 99 In Peru -Agricultural Products, the Appellate Body acknowledged that the characterization of PTA provisions for the purpose of determining whether a Member has complied with its obligations involves legal characterizations that fall within the scope of appellate review (para. 5.86) 100 Peru also argued that Guatemala's ratification of the FTA amounted to a "waiver" in the sense of Article 45(a) of the ILC Articles. We will not refer to this argument in this paper as this argument is a "procedural one" (related to Guatemala's rights to start procedures) and not a substantive one. For an analysis of the possible use of Article 45(a) as a "procedural defence" in WTO proceedings, see: Pamela Apaza Lanyi and Armin Steinbach, above n 4, at 372-405. 101 Appellate Body Report, above n 5, para. 5.103. maturity varies greatly among PTA DSMs depending, for instance, on the level of integration or type of agreement (CU or FTA).
In that context, an issue that arises is to what extent ad hoc PTA adjudicating bodies shall take into account WTO law, including WTO decisions adopted by the Membership, and WTO case law as adopted by the DSB, when interpreting PTAs. At the regional level, particularly in the case of FTAs, there is generally no standing judicial body or mechanism of appeal (similar to the WTO Appellate Body). Thus, PTAs rely exclusively on ad hoc panels chosen from a roster of individuals for each dispute. WTO interpretations, as adopted by the DSB, can provide valuable guidance for the clarification of PTA provisions, as well as predictability for the PTA parties and economic operators. What is noteworthy is that some PTAs require adjudicating bodies to consider jurisprudence developed by the DSB. For example, the EU-Korea and EU-Central America PTAs expressly state that, when interpreting provisions that are identical to WTO provisions, PTA panels shall adopt an interpretation "which is consistent with any relevant interpretation established in rulings of the WTO Dispute Settlement Body". 114 The TPP includes a similar provision. 115 Other PTAs grant regional panels wider powers to consider WTO case law, notably the CETA imposes an obligation on CETA panels to take into account relevant WTO jurisprudence without conditioning such obligation on particular circumstances. 116 The requirement for PTA panels to be consistent with WTO interpretations results from the recognition of the expertise of WTO adjudicating bodies and the importance of keeping coherence with the body of jurisprudence developed at the multilateral level. That being said, the clause may result narrow in certain cases where the PTA rule is not identical, but still clearly based on WTO rules or terms.
A first issue is the legal basis under which WTO case law could be used in PTA disputes. It has been stated that WTO case law itself, in the form of panel and Appellate Body reports adopted by the DSB, does not necessarily constitute rules of international law within the meaning of Article 31.3(c) of the Vienna Convention. 117 While Article 31.3(c) covers all sources of international law, which could also include relevant judicial decisions from international bodies, judicial decisions constitute "subsidiary means for the determination of rules of law" according to Article 38 of the ICJ Statute.
including PTA partners. Thus, even in those cases where the PTAs do not explicitly refer to the international rules of interpretation contained in the Vienna Convention, such rules shall be taken into account when interpreting the PTAs. The reference to "any rules of international law applicable in the relations between the parties" in Article 31.3(c) would include the WTO Agreement.
On some occasions, NAFTA panels have referred to WTO law and case law in support of their decisions. For instance, in Broomcorn-Brooms, a NAFTA panel relied on the interpretations of certain terms used in the WTO Agreement on Safeguards ("domestic industry" and "like or directly competitive products") to interpret NAFTA provisions. 121 In Cross-Border Trucking Services, a NAFTA panel acknowledged the importance of WTO jurisprudence developed under Article XX of GATT when interpreting the term "necessary". 122 It is also interesting to note that WTO case law has been referred to not only by panels under the NAFTA State-to-State dispute settlement mechanism and the Binational panels on anti-dumping and countervailing measures, but also by arbitrators under the NAFTA Investor-State mechanism. 123 Some have argued, however, that WTO law and case law in investment disputes has been sometimes considered without taking into account the particular PTA context and the different nature of the interests at stake in investment disputes (investors' vs. state's). 124 At the same time, the fragmentation of investment rules and rulings has been flagged as a problem by several commentators and states. In any case, the use of WTO law and case law for the interpretation of PTA provisions should be considered taking into account the particular context of the PTA, the provisions under interpretation, and the matter at issue. The preferential forum could considerably gain by taking into consideration WTO case law, as adopted by the DSB, where relevant for the interpretation of PTA provisions.
Where PTAs use WTO rules or similar rules as a basis, it would be necessary to look at or consider the corresponding WTO rules. It has been stated that, even in those cases where preferential provisions are largely independent from WTO obligations (such as WTO plus provisions), WTO law may have an influence since many of the underlying legal concepts are imported from the WTO, for example when interpreting the meaning of a preferential market access concession for goods or services or terms contained in the government procurement section or chapter. 125 In Canada-Agricultural Products, a NAFTA panel took into consideration GATT provisions that were incorporated into the treaty, but amended after the conclusion of the WTO Agreement. 126 The NAFTA panel recognized the amended GATT provision on the basis of a NAFTA clause providing that the parties retain their rights and obligations under GATT 1947. The Panel concluded that the reference at issue was not simply to the GATT as it existed when the NAFTA provision came into effect (old GATT 1947), but to the GATT regime as it had evolved into the WTO. Some PTAs have provisions similar to the one included in the NAFTA concerning the modification of WTO provisions incorporated by reference into PTAs.
Likewise, PTA adjudicating bodies shall take into consideration WTO decisions adopted by the Membership. The range of WTO decisions adopted for the application or clarification of WTO provisions may be wide (for example, some constitute binding decisions, while others non-binding guidelines) and they can be used as valuable tools of interpretation when clarifying PTA provisions, depending on the case. As mentioned above, a number of PTAs refer to the Doha Declaration on the TRIPS Agreement and Public Health and recognize its importance. 127 Even in those cases where PTAs make no explicit reference to such Declaration, it shall be taken into account where relevant for the interpretation of the preferential parties' rights and obligations as contained in the PTA. The same reasoning would apply regarding other decisions aimed at implementing WTO rules. In US-Clove Cigarettes, the Appellate Body concluded that a paragraph of the Doha Ministerial Decision (paragraph 5.2 on the interpretation of the term "reasonable interval" in Article 2.12 of the TBT Agreement) can be considered to be a "subsequent agreement", within the meaning of Article 31 (3) (a) of the Vienna Convention -any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions. 128 The relevance and weight given to the WTO decisions for purposes of interpretation would depend on the specific provisions at issue, their context, and the particular aspects of the dispute. Thus, a case could be made in favor of requesting PTA panels to take into account decisions adopted by the Members regarding the application, interpretation, or clarification of WTO rules, where relevant, for purposes of interpreting PTA provisions as a means of promoting coherence between the two regimes.
IV. Conclusions
The proliferation of PTAs leads to an increasing fragmentation of both substantial and procedural governance of trade, putting at risk the coherent application of global trade rules. The need for a coherent application of trade rules emanating from different legal orders requires employment of the legal techniques available under public international law. Systemic integration of both PTA-and WTO-based rules poses a two-sided challenge: How to integrate PTA rules into the application of WTO rules, and vice-versa?
The principle of systemic integration embodied in Article 31.3(c) of the Vienna Convention can play a key role in promoting coherence in disputes involving the preferential parties. GATT/WTO panels have already resorted to bilateral agreements to the extent that this has been relevant to determine the obligations of disputing parties. PTA rules may be further relevant to define the scope of certain terms (e.g., open-ended terms) contained in the WTO Agreement and for determining the relationship between preferential and multilateral rules. The issue of how, when, and to what extent PTAs should be taken into account has to be decided on a case-by-case basis, depending on the context and particular circumstances of each dispute. In this regard, the following elements could be taken into consideration when systemically integrating multilateral and preferential rules: (i) the "relevance" of the PTA provision at issue; that is, whether it concerns the same subject matter as the WTO provision under interpretation, or as bearing upon the interpretation of the WTO provision at issue; (ii) whether the PTA provision serves to establish the common intention of the parties; and, (iii) the extent to which the PTA clearly defines the relationship between multilateral and preferential rules. The possibility of different interpretations will have to be weighed against the gains derived from considering WTO rules within their normative environment and promoting coherence between PTAs and the WTO. As the Appellate Body noted in EC and Certain Member States -Large Civil Aircraft, it is necessary to strike a balance between "taking due account of an individual Member's international obligations" and ensuring a "harmonious interpretation of WTO law". 129 The use of PTAs as a means of interpretation of WTO law may become more manifest as more WTO Members 127 See, for instance, Article 197 of EU -Peru, Colombia. 128 Appellate Body Report, United States -Measures Affecting the Production and Sale of Clove Cigarettes (US -Clove Cigarettes), WT/DS406/AB/R, adopted 24 April 2012, para 260-267. 129 Appellate Body Report, EC and Certain Member States -Large Civil Aircraft, above n 38, para 845. from different regions, legal traditions, and at different levels of development conclude plurilateral PTAs.
In parallel, PTA panels shall consider WTO law when interpreting PTA provisions, including the decisions adopted by the WTO Members on the application and interpretation of the WTO agreements. In many cases, it will be necessary to consider WTO rules, as PTAs generally use WTO rules as a basis to add new commitments. WTO judicial interpretations, as adopted by the DSB, could also provide valuable guidance to PTA panels as well as in offering adaptability to the evolving global trading environment. This would make it possible to build on well-established case law and the experience of WTO panels and the Appellate Body on the interpretation of rules and terms which are also contained in PTAs. In addition, the inclusion of clear and specific PTA provisions ruling on the relationship between multilateral and preferential rules should be considered in order to provide precise guidance to adjudicators and smooth the application of systemic integration at both levels.
The readiness of WTO panels to integrate PTA rules may also strengthen the trajectory of international trade law. A narrow understanding requiring all WTO Members to be bound by the rules may isolate WTO adjudication in the long run. It would also establish a two-tier system within international trade law which is at odds with public international law and would ignore the potential value of PTAs to clarify WTO rules. Relying on the principle of systemic integration in Article 31.3(c) of the Vienna Convention on the Law of Treaties would provide a legal basis for considering PTA rules in WTO disputes, thereby enhancing the predictability of the global trading environment.
